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RESPONDENT'S BRIEF

Issue
Has Ozuna failed to establish that the district court erred by denying his motion for
reconsideration of the district court’s order denying his Rule 35(a) motion for correction of an
illegal sentence?

Ozuna Has Failed To Show The District Court Erred In Denying His Motion For
Reconsideration Of The Denial Of His Rule 35(a) Motion For Correction Of An Illegal Sentence
In 2010, Ozuna was found guilty of lewd conduct with a minor under 16, with a
sentencing enhancement for having previously been convicted of a sexual offense, and the
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district court imposed a unified sentence of life, with 20 years fixed. (40165 R., pp.225-26. 1)
The Idaho Court of Appeals affirmed the judgment and sentence (45847 R., pp.21-30), and the
Idaho Supreme Court denied Ozuna’s petition for review (45847 R., p.31).
On October 2, 2017, Ozuna filed a pro se Rule 35(a) motion to correct an illegal
sentence, contending his “conviction was gained in violation of due process and/or equal
protection” because his attorney did not obtain “DNA assistance” and the district court “failed to
appoint and/or order an expert be appointed sua sponte.” (45847 R., pp.33-35.) The district
court denied the motion without a hearing, ruling that Ozuna’s arguments were actually an
impermissible attack on his underlying conviction and, alternatively, that his arguments lacked
merit. (45847 R., pp.73-79.) Ozuna thereafter filed a motion for reconsideration of the court’s
order denying his Rule 35(a) motion, which the district court denied. (45847 R., pp.83-92.)
Ozuna filed a notice of appeal, timely only from the district court’s order denying his motion for
reconsideration. (45847 R., p.93.)
“Mindful of the applicable authorities” that hold Rule 35 is not a proper vehicle by
which to attack an underlying conviction, Ozuna nevertheless argues on appeal that the district
court erred by denying his motion for reconsideration of the order denying his Rule 35(a) motion
because, according to Ozuna, his trial was “‘rife with due process violations and/or errors.’”
(Appellant’s brief, p.8 (quoting 45847 R., pp.83-84).) Ozuna has failed to show error in the
denial of his motion for reconsideration.
Pursuant to Idaho Criminal Rule 35, a district court may correct a sentence that is “illegal
from the face of the record at any time.” In State v. Clements, 148 Idaho 82, 87, 218 P.3d 1143,
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The Idaho Supreme Court ordered the record on appeal be augmented with the record and
transcripts from Ozuna’s prior appeal, Docket No. 40165.
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1148 (2009), the Idaho Supreme Court held that “the interpretation of ‘illegal sentence’ under
Rule 35 is limited to sentences that are illegal from the face of the record, i.e., those sentences
that do not involve significant questions of fact nor an evidentiary hearing to determine their
illegality.” An illegal sentence under Rule 35 is one in excess of a statutory provision or
otherwise contrary to applicable law. State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165
(Ct. App. 2003). Rule 35 “cannot be used as the procedural mechanism to attack the validity of
the underlying conviction.” State v. McDonald, 130 Idaho 963, 965, 950 P.2d 1302, 1304 (Ct.
App. 1997).
Ozuna’s claim that the district court erred by denying his motion for reconsideration is
without merit. As correctly noted by the district court in both its order denying Ozuna’s Rule
35(a) motion and its order denying Ozuna’s motion for reconsideration, Ozuna’s Rule 35(a)
motion was “deficient as a matter of law because the arguments raised in support of that motion
‘merely repackage[d] the defendant’s attack on the underlying merits of his conviction which …
the defendant is not permitted to do in a motion brought under I.C.R. 35(a).’” (45847 R., p.90
(quoting 45847 R., p.76) (brackets and ellipses in original).) Because Ozuna’s Rule 35(a)
motion failed as a matter of law, he has failed to show the district court erred in denying his
motion for reconsideration of the court’s order denying his Rule 35(a) motion.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Ozuna’s motion for reconsideration of the district court’s order denying his Rule 35(a) motion
for correction of an illegal sentence.
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